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FINDINGS AND CONCLUSIONS 

Findings 
A. Experience with Environmental Protection Acts 

1. Federal Level 

Since the National Environmental Protection Act was 
passed in 1989, administration of the environmental 
impact statement (EIS) process at the federal level has 
become a multimillion dollar activity. The U. S. Depart- 
ment of Transportation has estimated that in fiscal year 
1975 alone it spent $36,550,000 to process 229 draft 
statements. 

2. State Leve• 

Only seventeen states other than Virginia have 
statutues or executive orders outlining a comprehensive 
environmental policy and requiring that EISs be pre- 
pared for any action having a significant impact on the 
environment. An examination of these state laws and 
executive orders, along with the responses to a question- 
naire mailed to environmental agencies in the various 
states, has revealed that these laws have not in all 
cases been appropriately implemented, adequately funded, 
or efficiently enforced. There has been little liti- 
gation based on state environmental statutues and involv- 
ing road and highway construction because of the relative 
newness of these laws. Most litigation has involved 
procedural issues. Of the highway cases involving federal 
or state environmental protection acts that were reviewed, 
approximately half were won by the highway agencies. In 
the cases involving state acts alone, average delays of 
from 1-1/2 to 3 years were caused the highway agencies. 

B. Virginia's Environmental Quality Act 

1. While all state agencies are responsible for complying with 
the Virginia Environmental Quality Act, the statutory pro- 
vision requiring the filing of EISs with the Governor's 
Council on the Environment contains a clause exempting road 
and highway projects 

2. Despite this exemption, Department projects undergo review 
by the Department itself, by other state agencies, and the 
public. In addition, the legal staff assigned to the 
Department by the Attorney-General of the Commonwealth 
reviews those projects with significant legal implications 
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and is constantly available for consultation. The fact 
that the Department has not been sued under the environ- 
mental quality act on any state funded projects attests 
to the thoroughness of the existing review process. 

The Department has developed an extensive public involve- 
ment program which encourages citizen participation on 
all projects. This program includes public hearings, 
informal public meetings, surveys, and an open door 
policy for official.sin the Central Office and a• the 
district and residency levels. The Department's public 
involvement policies•are the subject of continual, re- 
search and evaluation. 

Permits are needed for both state and federal projects 
before construction can begin. Consequently, the 
Department is in contact with many state and federal 
agencies on all projects. 

5. The Environmental Quality Division is constantly attempt- 
ing to enhance the expertise of its staff by requesting 
research in many environmental areas, including noise, 
air and water quality, public involvement, relocation, 
and historic preservation. The energetic implementation 
of the recommendations made by the Virginia Highway and 
Transportation Research Council has resulted in recogni- 
tion of the Department as being a leader in a number of 
environmental areas by the federal government and other 
states. Also, the Department, in conjunction with the 
Virginia Historic Landmarks Commission and the Research 
Council, has recently gained recognition at the national 
level by establishing criteria for identifyin• and Dre- serving historic bridges. 

At an annual rate of 9%, the cost of delaying the 
Department's activities resulting from the preparation 
of 200 state project EISs and the introduction into 
the review process of approximately 400 EISs on state 
and federally funded projects alone would cost the 
Commonwealth nearly $8 million annually in construction 
costs. A more conservative inflation rate of 8% would 
result in an annual cost of approximately $5.3 million. 

7. The utilization of additional man-hours could reduce 
costly delay, but would not eliminate it. The estimated 
83,000 man-hours required to process EISs for the approxi- 
mately 400 projects at a rate of $i0 per hour would cost 
the Commonwealth $830,000. If, as was the case under the 
National Act, the mequirement that the• Department begin 
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to file EISs were imposed retroactively, still more 
substantial costs might be incurred. Statements 
would have to be prepared and additional hearings 
held to update projects already far beyond the planning 
stages. Outside consultants might have to be hired 
to reduce the backlog of projects to be reviewed. 

8. The provision stated in Virginia Code §33.1-12 et seq. 
gives authority to the Highway Commission and Com- 
missioner to administer the activities of the Virginia 
Department of Highways and Transportation. A special 
fund, the Highway Mainten•ce and Construction fund, 
.has been established in an attempt to stabilize the 
highly variable factors in road and highway planning 
and construction. 

9. In a survey of eighteen state agencies conducted by the 
Governor's Council on the Environment to determine their 
attitude toward the.Department's exemption from EIS 
filing requirements, twelve expressed satisfaction with 
the way the Department is handling environmental matters 
and foresaw no advantage in removing the exemption. 
None of the responses forwarded to the Department indi- 
cated any dissatisfaction with the its policies regarding 
the environment. 

Conclusions 

A. EIS procedures run the risk of becoming unwieldy, as the 
federal government and the eighteen states which have passed 
their own environmental policy acts have learned. Many 
observers feel that the achievements of the National Act 
have not been repeated at the state level. Too often the 
state requirements, in general, have served not as environ- 
mental planning tools, but as procedural roadblocks. 

B. The road and highway projects conducted by the Virginia 
Department of Highways and Transportation undergo scrutiny 
which in all cases meets and many times exceeds the objec- 
tives and intent of the Virginia Environmental Quality Act. 

C. In Virginia, the result of putting over 400 road and high- 
r way p o]ects into the Commonwealth's EIS system will be an 

immediate need for more regulations, more man-hours of re- viewing time, and more time delay costs for construction 
programs. EISs for road and highway projects would soon 
dominate the review process, and the quality of review now 
afforded projects of other agencies would be diminished. 
This pejorative effect should be considered when admend- 
ments to Virginia's Environmental Quality Act are proposed. 



n. 
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If the Department's exemption from filing EISs were re- 
moved, the highway project budget would be increased by 
millions of dollars per year as a result of inflation 
during months of delay and of the cost of additional man- 
hours for processing EISs. 

With the termination of the exemption, the authority given 
to. the Highway and Transportation Commission and Commis- 
sioner by the Virginia Code for administering the activities 
of the Department, and the allocation of the special fund, 
would be implicitly transferred to the Council on the 
Environment and other state agencies. This action would 
separate the authority for administering a program from the 
responsibility and accountability for that program. 
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INTRODUCTION 

The efficient use of natural resources and the quality 
of the environment have become major concerns of citizens and 
their legislative representatives over the last decade. In 
1973 the state of Virginia followed the lead of the federal 
government by legislating an Environmental Protection Act. Like 
the National Environmental Protection Act of 1969 (NEPA), Vir- 
ginia's act contains a provision requiring the submission of 
an environmental impact statement (EIS), which essentially is 
a tool for administering the act, for specified activities. 
Unlike the corresponding provision in the national act, the EIS 
provision in Virginia's act gives an exemption to road and high- 
way projects, an exemption that has come into question each 
year prior to the convening of the General Assembly. The latest 
questioning of the exemption has been initiated by the Governor's 
Council on the Environment. 

The purpose of this report is to present the results of 
an examination of the exemption requested by the Environmental 
Quality Division of the Virginia Department of Highways and 
Transportation. The research briefly examined the NERA, studied 
the Virginia Department of Highways and Transportation's policy 
and practices relating to the goals of the Commonwealth's 
Environmental Protection Act, surveyed the environmental laws 
and regulations of other states and the problems encountered in 
administering them, and developed estimates of additional costs 
that possibly could result from a termination of the Department's 
exemption from the requirement to submit EISs on road and high- 
way projects. Also considered was the effect of terminating the 
exemption upon the authority given the Highway and Transportation 
Commission and Commissioner in the state code. 
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THE NATIONAL ENVIRONMENTAL PROTECTION ACT 

The need for improved efficiency in the use of the 
nation's natural resources has become obvious in the last 
decade. Toward that end, the National Environmental Protec- 
tion Act of 1969 was signed into law on New Year's Day, 1970. 
The purpose of this Act is set forth in Title I, Declaration 
of National EnVironmental Policy, which states: 

Sec. i01. (a) The Congress, recognizing the 
profound impact of man's activity on the 
interrelations of all components of the 
natural environment, particularly the pro- 
found influences of population growth, high- 
density urbanization, industrial expansion, 
resource exploitation, and new and expanding 
technological advances, and recognizing 
further the critical importance of restoring 
and maintaining environmental quality to the 
overall welfare and development of man, de- 
clares that it is the continuing policy of 
the Federal Government, in cooperation with 
State and local governments, and other con- 
cerned public and private organizations, to 
use all practicable means and measures, in- 
cluding financial and technical assistance, 
in a manner calculated to foster and promote 
the general welfare, to create and maintain 
conditions under which man and nature can 
exist in productive harmony, and fulfill the 
social, economic, and other requirements of 
present and future generations of Americans. 
(b) In order to carry out the policy set forth 
in this Act, it is the continuing responsi- 
bility of the Federal Government to use all 
practicable means, consistent with other 
essential considerations of national policy, 
.to improve and coordinate Federal plans, 
functions, programs, and resources to the 
end that the Nation may 

(i) Fulfill the responsibilities of 
each generation as trustee of the 
environment for succeeding genera- 
tions; 
(2) Assure for all Americans safe, 
healthful, productive and esthetically 
and culturally pleasuring surround- 
ings; 
(3) Attain the widest range of bene- 
ficial uses of the environment without 
degradation, risk to health or safety, 
or other undesirable and unintended 
consequences; 



(4) Preserve important historic, cultural, 
and natural aspects of our national her- 
itage, and maintain, wherever possible, an 
environment which supports diversity, and 
variety of individual choice; 
(5) Achieve a balance between population 
and resource use which will permit high 
standards of living and a wide sharing of 
life's amenities; and 
(6) Enhance the quality of renewable re- 

sources and approach the maximum attainable 
recycling of depletable resources. 

Section I02(2)(C) of the NEPA sets forth the require- 
ment that before taking any major action, all federal agencies 
must prepare a detailed document which describes the potential 
environmental impacts of that action and which proposes alter- 
native methods of accomplishing the same objectives. This docu- 
ment is known as an Environmental Impact Statement (EIS). The 
Council on Environmental Quality (CEQ) is established and des- 
cribed in Title II, Section 203 of the NEPA. 

Since passage of the NEPA, the CEQ has on three occasions 
revised its guidelines detailing the content, preparation, and 
review of EISs. With each revision of the guidelines, the CEQ 
has stated more explicitly what information is considered perti- 
nent, how it should be presented, how the review process functions, 
and what weight should be given to maintaining the quality of 
air, water, land use projects, recreational land, and national 
historic landmarks. 

The latest of these revisions, dated August Ii, 1977, and 
entitled "Interim Guidance to Federal Agencies on Referrals to 
the Council of Proposed Federal Actions Found to be Environmentally 
Unsatisfactory," in effect makes the CEQ an interagency referee. 
This revision was intended to resolve disputes among the growing 
number of federal agencies which have broadly interpreted their 
roles under the NEPA. Thus the four-page federal act has been 
transformed into a complex and costly activity. 

The limits of the costs to be incurred by the CEQ in 
administering the NEPA are established in Section 207 of the Act, 
which states: 

There are authorized to be appropriated to 
carry out the provision of this Act not to 
exceed $300,000 for fiscal year 1970, 
$700,000 for fiscal year 1971, and $i million 
for each fiscal year thereafter. 



According the the information in the annual reports 
published by the CEQ, the costs incurred by other agencies 
individually rise far above that $i million figure each year. 
In fiscal year 1974 the cost of EIS preparation, review, and 
comment incurred by the U. S. Department of Transportation 
(DOT) alone was $31,996,000. _By fiscal year 1975, this fig- 
ure had risen to $36,550,000.( 

These multimillion dollar figures are surprising in 
view of the decline in the number of draft EISs filed 
nationally each year. In fiscal year 1971, 1,293 statements 
were filed by DOT; in 1972, 674 were filed; in 1973, 432; in 
1974, only 360; and by fiscal year 1975, the number had dropped 
to 229.(2) Consequently, the average cost to prepare, review, 
and comment on a single EIS rose from $88,878 in FY'74 to 
$159,607 in FY'75. These estimates take into consideration 
only those costs incurred by in-house and contracted staff. 
The costs of project delays and court proceedings obviously 
would push the figures still higher. 

These statistics imply that the costs of administering 
the much needed and well-intended NEPA were not well understood 
by the framers of the legislation. As the following analysis 
of the states' experiences with state environmental policy acts 
(SEPAs) shows, the little NEPAs, like the federal act, have in 
most instances proved more cumbersome and costly than was 
originally planned. 

STATE ENVIRONMENTAL POLICY AND LAWS 

States with Environmental Acts• 0rders.• O r Agreements 

Soon after the passage of the NEPA, many states began to 
consider enacting their own versions of the federal act (collec- 
tively referred to as SEPAs in this report) complete with require- 
ments for the EIS. Not all states passed the bills which were 
proposed, however, nor can all the bills enacted be classified as 
comprehensive environmental policy acts. A preliminary literature 
survey made for this report uncovered contradictions even as to 
the number of SEPAs that have been passed. One study in 1973 
put the count at fourteen. (3) A New York Times article in 1975 
states that twenty-one states had adopted "the principles of 
environmental impact assessment", and that fifteen more states 
were considering the adoption of such principles. (4) Finally, 
the Virginia Council on Environmental Quality recently issued a 



staff report which claims that "presently more than half of the 
states, twenty-six to be exact, require some sort of environ- 
mental review Nineteen states have adopted general state 
environmental impact requirements."(5) 

In an effort to clear up this apparent confusion, the 
authors of the present report noted the names of thirty-three 
states cited in different studies as having any sort of E!S 
requirements, and contacted the directors of the EIS programs 
in each of those states requesting copies of relevant statutes 
and regulations, as well as some additional information. Twenty- 
two states responded. In the cases of the states which did not 
reply, as well as the states which were not contacted, the state 
codes were checked both for SEPAs and for possible E!S require- 
ments. Table i summarizes part of the results of this survey. 

As Table i shows, only thirteen states other than Vir- 
ginia have enacted comprehensive environmental policy acts. 
There is considerable variation in the content of these acts. 
All affirm the goal of a quality environment. Some establish 
an environmental impact statement review requirement and set up 
an Environmental Quality Council. Others mandate reorganization; 
and one allows citizens to bring pollution abatement actions in 
court. Column 2 of Table i shows four states that declare and 
enforce environmental policy by executive orders or interagency 
agreements which are generally the same as environmental policy 
acts, but lack the legal status of law. 

Table I 

Result of Survey of State EIS and EIR Requirements 

State 

Arizona 
•California 
Connecticut 

General EIS Requirement 

Enforced By Based on 
Legislative Executive 
Authority Order 

X 
X* 

EIR Requirement, 
Selected Areas 
or Activities 

Game g Fish Comm. 

Citations 

Rev. Star. §17-267 
•ub. •es, Code §21'000-2•176 (•97•) 
Gen. Star Ann. Ch 439 §§2•a-_ 

and 22a-15 (1973) 
Delaware 'I Coas•a'i Zone • Wetlands Code 37001 4• S•q. 
Flo•idi Coastal Z6•e""•'Wetlalds 'C• §380'.•12 

et seq. Hawaii' 
•nd±an• i"' X I'Co'a& f3-i-ib e% "se•. (•97i)' 't 

MaiD# ,.,L ], l'Coast@• Zone','•i.•.rian4s•i .•e.y,.S;at. §h7• ' . .•' 
Maryland X • Nat. Res. Code §1-301 et seq. (197u) 

Michigan X 
Minnesota 
Montana 
Nebraska 
New Jer,sey 
New York 
North Carolina 
South Dakota, 
Texas 
Uta£ 
Virginila 
Washington 
Wisconsin 

X 
X* 

X 

S•at. Ann. Ch. II•D ('1974) 
Code §69-6501' 'et seq, (1973) 
EIS'hide6 Roads •ctiop Plan 

Env. Cons'. Law §8-0i0•'e•,seq. (1976) 
Gen. Star. Ch.,ll3A (1973) 
Comp. Laws Oh. 2•5 (197u) 

X Code Ch. 43.21C (.1977) 
X Star. Ch.' 274, §i.ii at seq. (1972) 

Code Ann. §!0-'!7.107 et seq. (1973) 

*Response indicated that no authoritative guidelines had been promulgated. 



Finally, only five states have minimal environmental. 
review requirements for selected activities and areas. Arizona, 
for example, has special EIS requirements for the Game and Fish 
Commission; Delaware, Florida, and Maine require statements 
for their coastal zones and wetlands; and Nebraska requires EISs 
as part of its "Roads Action Plan". It should be noted as well 
that six states (Arkansas, Colorado, Florida, Georgia*, illinois, 
and Nevada) have citizens' standing statutes, which do no more 
than confer standing for private citizens to litigate environ- 
mental issues. 

The eighteen comprehensive state acts, orders, and agree- 
ments tend to be patterned after the federal statute. Most are 
generally prefaced by policy declarations which are of little 
practical usefulness to the agencies, but which are heavily 
relied upon by the courts in determining the scope and appli- 
cability of environmental assessment procedures. The teeth of 
the SEPAs are their requirements that government agencies and, 
frequently, state-regulated private parties (7) prepare EISs. 
before undertaking any action having a major effect on the 
environment. As a final check on the decision-making process, 
the SEPAs all ensure that interested parties will have access 
to the EISs. Thus the public and other governmental agencies 
have a chance to challenge the informational bases of the state- 
ments, as well as any obvious biases of the preparing agencies. 

Problems Encountered with SEPAs 

Research into the legislative history, implementation, 
and judicial construction of all the SEPAs has shown that the 
mere fact that these laws exist does not mean that they have 
met with universal approval, that they are effectively drafted, 
or that they are efficiently enforced. 

Some SEPAs met with strigent initial opposition; for 
example, in the debates on the statehouse floors. The contro- 
versy over Wisconsin's act was representative. 

The bill encountered substantial resistance 
within the state senate because of its 
similarity to NEPA. One Senator, referring 
to the bill's impact statement requirement, 
declared that the bill was "an administrative 
nightmare". He stated that he had been 
"advised by the people in Washington that [NEPA 
was] driving them out of their gourds".(8) 

*The Georgia spokesman, in particular, emphasized that the state 
has no E!S regulations, and that he was "glad that Georgia has 
not seen fit to expand our bureaucratic environmental review 
process". 



Another state, New Mexico, was forced by political pressure 
to withdraw the SEPA it had passed in 1971. (9) 

Even since these bills have been on the books to stay, 
the agencies responsible for enforcing the statutes have in 
some cases been hampered by flaws in the SEPAs themselves. In 
at least one state, Wisconsin, implementation was at a stand- 
still from the start due to the lack of any state agency having 
been designated as the EIS clearinghouse. As is explained by 
the student editors of a recent Wisconsin Law Review article, 
the drafters of that state's statute purposely deleted any pro- 
vision relating to the establishment of a state coordinating 
agency, like the federal CEQ. Confusion ensued until the 
governor appointed an informal committee to assume responsi- 
bilities for coordinating agency compliance •with the SEPA.(10) 

A more common and still basic problem with the SEP.As has 
been the lack of funds and staff for implementing these statutes- 
EISs are technical, exacting, and expensive documents. If the 
agencies drafting them are not properly funded, they will not 
be properly prepared. States which require only assessment of 
environmental factors can expect to pay thousands of doliar•s for 
the preparation and review of an EIS of average length. (!i) 
Where cost-benefit analyses are required, costs ate •i•her.(12) 

Wisconsin's statute again provides a good example of a 
SEPA with financial problems. Initially no implementation 
funds were provided by either the legislature or the governor. 
Early budget estimates projected that the total cost for imple- 
menting the statute in fiscal 1972-73 would be $71,000, and that 
costs thereafter would not increase dramatically. The accuracy 
of this estimate was not good. For fiscal 1974-75 the direct 
cost of implementing the SEPA came to over $600,000, which 
prompted some analysts of the fiscal crunch to observe: 

It may be impossible for the state to provide 
"full" funding for WEPA, and, thus, even under 
the best of circumstances, state agencies will 
have to choose which of their actions warrant 
the expenditure of impact statement funds. How- 
ever, without even minimal funding, these re'- 
source choices become more severe. They may 
often result in allocative decisions which do 
not produce-•usable., information for decision- 
makers and therefore, •o not fulfill the goals 
of the statute. (13) 

Defects in the statutes and lack of funding for their 
implementation, have led several other states to do little with 
their environmental protection laws. 



In Wisconsin, the first informal WEPA guidelines pro- 
vided by the governor left the agencies in disarray. It took 
over a year for the newly-appointed WEPA coordinating committee 
to provide a uniform set of instructions to the confused 
agencies. 

According to the authors' survey, Wisconsin is not the 
only state which never cleared this initial hurdle of estab- 
lishing a coordinating committee or of promulgating regulations. 
Connecticut, for example, explained that it was still "in the 
preliminary stages of drafting...regulations", since not until 
1977 did its State Department of Environmental Protection have 
authority to promulgate regulations to implement the statute. 
The Maryland Department of Natural Resources reported that the 
state act "...has no teeth at all no sanctions to be invoked 
when avoidance may be alleged We are probably at mile-one on a 

a five mile course". The Montana Environmental Quality Council 
has authority only to adopt advisory guidelines. There, uniform 
rules Have been proposed by the Governor's Commission on Environ- 
mental Quality, but they have not yet been adopted by all the 
agencies in the state. Finally, the South Dakota Planning Bureau 
candidly stated that "because of its vague and general character, 
[its SEPA] has not been interpreted by state agencies as having 
a wide degree of applicability. No rules or regulations per- 
taining to this statute have been promulgated as of this time". 

Even where a clearinghouse exists, however, and where 
regulations have been promulgated, the EIS preparation and re- 
view process can entail procedural difficulties. Observers in 
the state of Washington, for example, have been moved to remark 
about the "wasteful, disorganized procedures now in effect in 
many governmental units ,,(14) They state, however, that 
problems in implementing SEPAs are not peculiar to Washington. 

Without adequate funding enabling agencies 
to hire, as salaried employees or by contract, 
the necessary expertise to administer and en- 
force environmental assessment laws, those 
laws are little more than pages in statute 
books, or bureaucratic headaches. With respect 
to tangible environmental protection...they are 
largely meaningless.(15) 

Similar responses were encountered when state officials 
were surveyed on their perception of the effectiveness of the 
state EIS review. Two typical responses follow: 

Presently EiS is a massive exercise in paper 
shuffling. Those EISs which are controversial 
are frequently so complex, verbose and tech- 
nical that many people feel intimidated. 
There should be some means of reducing the 
number of EISs to permit a realistic analysis 
of the controversial projects. 



The environmental impact statement process 
has become paper heavy. Substantial documents 
are produced and it becomes very difficult to 
provide detailed review of these documents. 
Consequently, a project which may be undesir- 
able from the long range environmental view 
could produce a very massive document, there- 
by preventing detailed analysis. (16) 

Even the Council of State Governments concluded that "[i]n terms 
of its coordinative impact, ...it does not appear that EIS has 
been highly effective, at least to date:'(17) The Council hoped, 
in conclusion, that although it had failed as an element in the 
decision-making process, the EIS might at least prove to be a use- 
ful springboard for substantive legal challenges by environmen- 
talists. Unfortunately, as will be seen later in the analysis of 
the various highway cases arising from the federal act or its 
state counterparts, more often than not this hope has not materi- 
alized. 

Public interest lawyers and the federal courts have built 
a substantial body of case law on the NEPA. Litigation under 
the various SEPAs has been less frequent due to the lack both 
of statutes themselves and of effective implementation of existing 
statutes. Critics of the SEPAs, recognizing the costs in time and 
money of the EIS preparation process, complain that these state 
laws are impossible to justify if they serve as nothing more than 
paper-generating procedural roadblocks. (18) Already, before most 
SEPAs are five years old, state officials complain that EIS re- 
view is often no more than a cumbersome decision-jus•.t_i.fying pro- 
cess, and is of no help at all in project planning.<l•) Pre- 
sumably the state courts might act to remedy this situation. Yet, 
after reviewing the existing SEPA based cases, many analysts are 
forced to conclude that "there has been no significant litigation 
at the state level to establish the substantive effect of environ- 
mental assessment laws".(20) 

THE VIRGINIA ENVIRONMENTAL QUALITY ACT 

The Code of Virginia, Title i0, Chapter 17, entitled "Vir- 
ginia Environmental Quality Act", sets forth the Geneqal 
visions and the Declaration of Policy, and establishes the Council 
on the Environment. Title i0, Chapter 1.8, concerning environ- 
mental impact reports of state agencies, establishes a procedure 
whereby the Council can ensure compliance with the Act. 

In June 1976 the Governor's Council on the Environment 
published "Procedures Manual and Guidelines for the Environmental 
Impact Statement Program in the Commonwealth of Virginia". Part I 
of this manual sets forth the background of the EIS program and 



the respective responsibilities of the Council, the agencies 
preparing the statements, and the agencies reviewing them. 
Part II explains the purpose of the EIS program, the format 
and data requirements for the statements, and the proper use 
of the guidelines. Also set out in Part II are supplemental 
guidelines developed by four of the reviewing agencies. 

One noteworthy similarity between the NEPA and the Vir- 
ginia Environmental Protection Act is that neither contains 
specific requirements for evaluating the EIS. Both acts allow 
reviewing agencies to establish their own criteria. As pointed 
out earlier, more and more agencies in the federal government 
are interpreting their authority under the NEPA quite liberally, 
which tends to cause unwieldy administration of the federal 
act. The same trends may develop in the state's program. 
Certainly none of the supplementary guidelines for Virginia 
contained in the Procedures Manual developed by the Governor's 
Council are very specific. 

The one major difference between the Virginia statute 
and the NEPA and environmental acts of the other seventeen 
states is that the Virginia law exempts the activities of road 
and highway construction from the EIS review process. Under 
Section 10-17, 107(b) of the Virginia law it is stated that 
"any highway or road construction or any part thereof", is not 
considered to be part of the definition of "Major State Facility". 
Consequently, the Virginia Department of Highways and Transpor- 
tation has been exempted from filing formal written documents 
on many of its activities. It should be noted, however, that 
the construction by the Department of rest facilities, office 
buildings, and other non-road or non-highway construction pro- 
jects are subject to statutory filing requirements. 

VIRGINIA DEPARTMENT OF HIGHWAY AND TRANSPORTATION 
POLICY AND ACTIVITIES RELATING TO ENVIRON- 

MENTAL PROTECTION 

The typical highway construction project is very different 
from standard projects submitted for evaluation by many state 
agencies. Many of the statements sent to the Governor's Council 
on the Environment address site-specific or local area impact. 
For example, an EIS for construction of a building will examine 
the building's impact upon the air and water quality and noise 
level of no more than the immediate locality. The use and users 
of the facility can be defined within reliable limits, and the 
community that will be affected can be narrowly specified. Most 
highway projects are far more complex. The typical facility 
spreads over many miles and may have varying degrees of impact 
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at points along the way. Community lines are difficult to 
define and the social and economic impacts are far-reaching. 
For these reasons the Department has established its Environ- 
mental Quality Division staffed with personnel knowledgeable 
about evaluations of highway projects.* They hold degrees and 
have expertise in such areas as planning, engineering, biology, 
physics, forestry, economics, and landscaping. This Division 
prepares Department impact evaluations and monitors the activities 
of consultants hired by the Department to study proposed road 
facilties. Therefore, the projects of the Department are 
evaluated by a group of professionals with high qualifications 
and wide experience. It is noted that the Department has been 
involved in the preparation of EIS• communication with other 
state agencies, and negotiations with federal agencies since 
the passage of the NEPA in 1970. 

Since its establishment in 1970 the Environmental Quality 
Division has_ reques•ed"forty-six research •tudies in a broad •ange 
of environmental areas to enhance its evaluations of the effects 
of highway and transportation projects. Among these studies 
were those listed below. 

Virginia's Use of Remote Sensing in the Preliminary 
Aerial Survey-Highway Planning Stage 

Primer on Noise 

Erosion Prevention During Highway Construction 
by the Use of Sprayed on Chemicals 

A Primer on Motor Vehicle Air Pollution 

Stabilizing Disturbed Areas During Highway Con- 
struction for Pollution Control 

Verification of MICNOISE Computer Program for the 
Prediction of Highway Noise 

Sequential Air Sampler System-- Its Use by the Vir- 
ginia Department of Highways and Transportation 

Sources of Virginia Meteorological and Air Quality 
Data for Use in Highway Air Quality Analysis with 
Comments on Their Usefulness 

An Ecological Assessment of a Bridge Demolition 

"The Theory and Mathematical Development of AIRPOL-4 

Manual for Establishing a Vegetative Cover in High- 
way Corridors of Virginia 

•See Appendix A for organizational chart. 
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Installation of Straw Barriers and Silt Fences 

Controlling Erosion along Highways with Vegetation 
or Other Protective Cover 

"Assessment of Pedestrian Attitudes and Behavior in 
the Suburban Environment 

Relocation Due to Highway Takings: A Diachronic 
Analysis of Social and Economic Effects 

For a complete listing of the research studies requested(See 
Appendix B.) 

The operation ofthe. Virginia Department •f Highways and 
Transportation is different from that of any other state agency 
simply because construction and maintenance are its primary 
activities. In the case of other agencies, project delays due 
to the EIS review might postpone the constru6tion of an office 
building planned to facilitate agency operations; by contrast, 
delays created for the Department affect its entire operation. 

The uniqueness of the Virginia Department of Highways and 
Transportation's highway construction function does not imply 
that it should be exempt from the requirements of the NEPA or 
that it should not shape its policy and practices to conform to 
the goals of the Virginia Environmental Protection Act. Under 
its evaluation system as outlined below, the Department meets 
or exceeds the objectives set forth in the "Procedures Manual 
Guidelines for the Environmental Impact Statement Program in the 
Commonwealth of Virginia". Any requirements for preparing EISs 
would be superimposed upon the existing trifurcated evaluation 
system. 

Department's Internal Review Process 

Interviews with officials of the Department and a study 
of over i00 files on completed, current, and planned projects 
have revealed that the Department conducts environmental eval- 
uations on all projects costing in excess of $I00,000 •nd on 
projects considered likely to affect the environment signifi- 
cantly. Table 2 demonstrates the degree to which environmental 
evaluation and procedural requirements are a part of the hearing 
and permit process for both federal participating and state 
funded projects. 

Aside from this compliance with the spirit of the environ- 
mental requirements imposed upon the activities of all state 
agencies in Virginia, the Department must be ready to submit an 
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environmental document to the federal government in the event 
a project initially planned to be state funded should require 
federal funding. A switch from total state funds to federal 
participating funds or vice versa is always a possibility be- 
cause of the complexity of the fiscal planning for a highway 
project, the uncertainty of revenue, and the long time period 
required to get a project from the planning phase to the con- 
struction phase. 

Shifts in funding have been noted in the review of the 
previously mentioned project files for the following reasons- 

i. The federal government was not able to partic- 
ipate in the funding of a toll facility; e.g. 
the Richmond Metropolitan Authority's Downtown 
Expressway. 

2. The proposed project was urgently needed by 
local government and the federal review time 
was unacceptable for its needs. 

3. The federal funds allocated for a specific pro- 
gram were used up and state funds were avail- 
able in the district in which the project was 
planned. 

4. State revenues were lower than anticipated, and 
delays in the start of construction on the 
project could be tolerated. 

The need for flexibility in planning the funding of proj- 
ects is obvious. But on all significant projects for which 
state funds are substituted for federal funds to avoid delays 
occasioned by the federal EIS review, the Department accumulates 
and evaluates data on environmental impacts. 

Review...b.y.....the Attorney Genera I 

In addition to the scrutiny given to road and highway 
projects within the Department, the Legal Division assigned to 
the Department by the Attorney General of the Commonwealth re- 
views those projects with significant legal implications and is 
also constantly available for consultation. Because the attorneys 
in this division are experienced in the legal ramifications of 
road and highway construction, they are alert to any problems 
that may develop or complaints that might be filed as a result 
of some anticipated undesirable environmental impact from a pro- 
posed construction project. 
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Review, bY O, ther Asencies 

Because of the complexity of highway projects, evaluations 
of their environmental impact involve correspondence with other 
state agencies. Many times the same permits are obtained for 
state as for federal projects; consequently, many state agencies 
have an opportunity to comment upon all Department projects. 
Table 2 compares the evaluation standards for state funded and 
federally funded projects. In many instances in which there are 

no state requirements for environmental review, the Department uses 
federal standards as a guide. Table 3 summarizes the number of 
comments made by the Department and other state agencies on EISs 
submitted to them over the last two years by the Council on the 
Environment. Only the Water Control Board, Department of Health, 
Air Pollution Control Board, Soil and Water Conservation Commission, 
Department of Highways and Transportation, and Historic Landmarks 
Commission replied, on average, to more than half of the documents. 
These agencies are among those which must be contacted on most 
road and highway projects requiring permits. The EIS review would 
be a duplication of effort in these cases. 

An opinion survey of most of the agencies listed in Table 
3, which was conducted by the Council on the Environment, indi- 
cated strong support for continuation of the Department's exemption. 
Generally, the other agencies indicated that the Department 
conscientiously considers the environmental consequences of its 
activities, and that the costs of removing the exemption would far 
outweigh any benefits realized. (See Appendix C.) 

Table 

Record of Replies by State Agencies on Documents Referred to them 
for Comment by the Governor's Council on the Environment 

Agenqy 

Division of Aeronautics 
Division of Industrial Dev. 
State Water Control Board 
State Dept. of Health 
Commission of Game g Inland Fisheries 
Marine Resource Commission 
Air Pollution Control Board 
Va. Institute of Marine Science 
Soil and Water Conservation Comm. 
Coastal Zone Management Program a 

Commission of Outdoor Recreation 
Historic Landmarks Commission 
Department of Agriculture g Commerce 
Virginia Port Authority 
Va. Dept. of Highways & Transportation 
Virginia Energy Office 
Va. Research Center of Archeology 
Office of Outer Continental Shelf Activitya 
State Planning g Community Affairs b 

Percentage Reply in 1976 Percentage Reply in 1977 
(•24 documents submitted) (14 documents submitted) 

4 0 
25 14 

i00 93 
96 79 
46 14 
38 22 
58 79 
38 14 
92 79 

0 0 
54 14 
46 72 
46 29 
14 7 

i00 I00 
38 7 

0 0 
3• 0 

aRecently established bAgency 
no longer exists due to reorganization 
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•eview by the Public 

The Department routinely informs the public of all signi- 
ficant projects, and gives concerned citizens a chance to comment 
early in the decision process by publishing notice of its "will- 
ingness to hold a public hearing" (see Appendix D ). In response 
to requests, various informal and formal hearings are held. 
Public participation and comment are encouraged by the district 
and resident engineers and their staffs. Additionally, the 
Department has conducted numerous research projects to evaluate 
and improve its public involvement procedures and has formed a 
committee to review its procedures so as to assure continuing 
responsiveness to the needs of the citizens. The major research 
projects were: 

Citizen Participation via the Public Hearing: A 
Study of the Public Hearing Process in 50 State 
Transportation Agencies 

Citizen Participation and the Role of the Public 
Hearing 

Evaluation of Social Impact: A Suggested Approach 

Highway Engineers Assess the Public Hearing Process 

Effectiveness of the Evaluation Process 

In the last four years, the Department has been involved 
in the construction of approximately 800 state funded projects. 
All have undergone Departmental evaluation, evaluations by other 
agencies, and extensive public examination. Many have undergone 
scrutiny by the Attorney General's Office. The only litigation 
on state funded projects to date has involved determinations of 
fair market values for the purchase of rights-of-way. No lawsuit 
alleging environmental degradation has yet been filed in Virginia 
to stop construction of a state funded project, although such 
suits are as possible in this state as they are in others. 

COST OF POSSIBLE DELAYS IF DEPARTMENT'S 
EXEMPTION WERE TERMINATED 

If Virginia's Environmental Quality Act were revised to 
require that the Department file EISs on major road and highway 
projects, costs of delays in the form of the time needed for re- 
views of the statements and possible litigation could be very high. If as was the case under NEPA, the requirement that the 
Department begin to file E!Ss is imposed retroactively, still 
greater costs would be incurred. 
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Delays Due to Review of EISs 

The time needed to review ElSs for those projects now 
exempted would probably add a year to the already lengthy high- 
way planning process. This estimate of a one-year delay because 
of communications necessary in the review process is based u•on 
the probable effect of the addition of approximately 400 pro]- 
ects- (see Table 4) onto the present EIS review work load, if 
no additional staff is employed by either the CEQ or the review- 
ing agencies. Also, the experience with the federal review 
process indicates an average of a two-year delay with EIS final 
and draft documents. The review time would be lengthened still 
further if the federal government were to refuse to become in- 
volved in any highway project review process until all environ- 
mental statements, including negative declarations and non-major 
actions, were processed through the state CEQ. The Federal High- 
way Administration could justify such a policy on the grounds 
that it would thereby automatically avoid the embarrassin• 
ation of having approved a Department project, be it a ma]or or 
a non-major action, which the state CEQ subsequently disapproved. 

Assuming, then, that an extra year would be required 
for the review of the EiSs for "Major State Facility" projects 
and adjusting for additional delay caused by litigation for a 
few projects, the costs of these delays can easily be determined 
by reference to price indexes for the industry. "Price Trends 
for Federal-Aid Highway Construction", a publication of the 
Federal Highway Administration, gives an index of contractors' 
costs (composites of labor, materials, and equipment ownership 
costs) from 1940 through 1976. Table 5 shows the percentage of 
increase realized in any highway project during the years from 
1970 through 1976. 

A number of observations can be drawn from this table. 
First, although the enormous surge in the index for the years 
1974 and 1975, attributable to the oil crisis, can be character- 
ized as atypical, as long as oil shortages and their ramifications 
persist similar increases in the future are within the realm of 
possibility. Percentage increases from 1970 through 1976 ranged 
from 2% to 22%, while the average increase over all of.these 
years was 9%. Even in the years before the oil crisfs the average 
annual increase was 6%. The rate of inflation in highway con- 
struction costs appears to have been on a downward trend since 
1975; however, information now available for 1976 shows a gradual 
increase. 

The cost of delay can be demonstrated dramatically by 
applying the percentage increase in cost figures to the total 
budgets for Virginia's highway construction projects scheduled 
to be advertised in the years Oct. i, 1976, through Sept. 30, 
1977, and Oct. i, 1977, through Sept. 30, 1978, as depicted in 
Table 6. 
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Table 4 

Typical Program with Projects in the 
"Major State Facility" Category 

Stat,,e 

Primary 
Secondary 
Urban 
Maintenance 

Prpj ects Oct. 

& Miscellaneous 

Subtotal 

Number Scheduled for 
i. 1977--S,e, pt. 30, 1978 

53 
43 
20 
88 

204* 

Federal Project in the Major 
State Facility •Cate,$or.y 

Environmental Considerations 
Non-Major Actions 
Draft Negative Declarations 
Final Negative Declarations 
Section 4(f) Documents 
Section !06 Documents 
Draft Environmental Impact 
Final Environmental Impact 

Statements 
Statements 

8 
153 
24 
28 

0 
3 
2 
2 

Subtotal 220 

TOTAL 424 

*Total cost of state budget for these projects is approximately 
$109.6 million. 
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Table 5 

Contractors' Cost Index 

Year 

1970 
1971 
1972 
1973 
1974 
1975 
1976 

Index of Contractors' 
Cost (1940 base) 

251.8 
270.0 
284.9 
297.9 
364.2 
404.8 
413.8 

Annual Percentage 
Increase 

Above Previous Year 

7.2 
5.5 
4.6 

22.3 
ii.i 
2.2 

Table 6 

Average State Funded Highway Projects 
(Based on 1977-78 Schedule) 

Year 

1977 
1978 
Average Budget 

No. of Projects 

177 
204 
191 

Estimated Dollar Cost 
(in millions) 

$ 67.2 
109.6 
88.4 
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Based on these figures, the cost to the Commonwealth of 
a delay of one year in all state highway projects could be as 
much as $19,713,200 in an average budget year, if the inflation 
rate were ever again to climb to its 1974 level of 22%. An 
annual inflation rate of 9% would cost Virginia nearly $8 
million if its highway projects were held up for a year. Even 
a 6% inflation rate would raise the budget for all state funded 
projects an average of $5.3 million annually. 

It is clear that the consequences of delays of the magni- 
tude described above would run contrary to the best interests of 
the Commonwealth. To the extent that additional personnel could 
be employed to review highway project EISs, the overload on the 
state reviewing system could be accommodated, and some delay 
would thereby be eliminated. However, those delays due to sub- 
sequent federal review, additional litigation, and the time 
needed for the Department to reply to comments generated by the 
reviews would remain unchanged. The authors' estimates of the 
additonal man-hours needed to process the Department's state 
project EISs are based upon the assumptions which follow. 

i. An average of 400 additional projects will 
be introduced annually into the present EIS 
process. This assumption must be made be- 
cause there are presently no established 
criteria for determining which projects will 
require complete EISs and which will not. 

2. The man-hours needed for the preparation 
of EISs on the additional 400 projects will 
be required only by the Department. Most 
of this time will be needed for the •repar- 
ation of EISs on state funded projects. (For 
federally funded projects, duplication of 
effort will be avoided wherever possible.) 
Draft and final EISs, negative declarations, 
and statements of non-major action prepared 
for federal purposes normally should suffice 
at the state level as well. Additional 
criteria would be needed, however, to deter- 
mine if this would always be the case. 

3. The cost of the increased man-hours needed 
for review and comment on these projects 
would be borne by the CEQ, the Department, 
and state reviewing agencies. Currently, 
there are approximately twenty participating 
agencies. Although the Department would not 
review its own projects more than it does at 
present, additional time would be required 
within the Department for considering the 
reviewing agencies' comments. 
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4. Based on the efforts of the Department's 
personnel involved in the preparation of EISs 
and in review and comment at both the federal 
and state levels, it has been determined that 
the average preparation time alone would be 
15 hours per project. Review and comment 
would require approximately I0 more man-hours 
per project. 

5. Since the people preparing the statements are 
highly qualified technical and administrative 
personnel, equally qualified people would be 
required to review and comment adequately 
upon the newly required EISs submitted by the 
Department. Therefore, the hourly wage which 
reflects the normal additive of approximately 
32% has been estimated at $i0. 

The man-hour calculations based upon the foregoing 
assumptions are set forth in Table 7. 

Table 7 

Estimated Man-hours for Preparation of Additional 
EISs and for Review and Comment 

Department's Preparation Time State ,Project Federal Project 

Number of projects 
Hours per project 
Total hours 

200 200 
15 0 

3,000 0 

Review and Comment Time by 
Each of 20 .Reviewing Agencies 

Number of projects 
Hours per project 
Total hours 

200 200 
i0 I0 

2,000 2,000 

The total hours required to process the 400 projects would 
be the sum of the 3,000 hours to be spent by the Department, plus 
the 80,000 hours (4,000 x 20) to be spent by the twenty reviewing 
agencies. Thus an additional 83,000 man-hours would be required 
to process 400 statements without undue additional delay. These 
extra man-hours multiplied by the estimated $i0 hourly wage results 
in an additional annual labor cost, to state agencies of approxi- 
mately $830,000, if the Departments exemption from filing E!Ss 
for these projects were to be removed. 
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Possible Delays Due to Litigation 

Aside from the delays required for the review of EISs on 
state projects, some of these proposed highway projects might be 
slowed or stopped altogether by lawsuits. The time periods 
possibly involved here are not easy to estimate, but they still 
must be taken into account, because by establishing adminis- 
trative requirements which road and highway projects must comply with 
the number of avenues for litigation would undoubtedly be greatly 
increased. The following review of legal actions filed against 
state highway projects across the country gives some indication 
of the frequency of such lawsuits, the years of delay occasioned 
by many of them, and finally, the fact that in most cases the 
bases for suit have been minor procedural omissions and not sub- 
stantive environmental damage. Projects delayed by debates over 
procedural matters could be completed only at a much greater 
cost to the Commonwealth than originally would be budgeted. 

The cases examined for purposes of this study involved 
only highway construction EISs. Over one hundred federal and 
state highway cases have arisen during this first decade with 
environmental protection acts in force. Eight of these cases 
(four from California, three from Washington, and one from 
Wisconsin) have been based upon SEPAs instead of the federal 
act. The significance of these cases should not be overlooked, 
however, simply because they are few in number. One must 
remember that the SEPAs are both newer and in less widespread 
use than the federal act. Moreover, the effect on those projects 
which have been stalled by litigation has been and can be sub- 
stantial. Delays in the SEPA based cases alone have ranged from 
a little over a year and a half [Plan for Arcadia,..l•9. v 
Arcadia City Council, 117 Cal. Reptr. 96 (1974)'; Cheney v City of 
Mountlake Terrace, 552 P. 2d 184 (Wash. 1976)] to, more frequently, 
well over 

•"hgee years [Leschi Improvement Council v Washington 
Stat e Highway Commission, 525 P. 2d 774 (Wash. 1974); Robinson 
v Kunach, 251 N.W. 2d 449 (Wisc. 1977)] Delays of up to five or 
six years are not uncommon in cases stemming from the NEPA. (21) 
Perhaps still more shocking are the facts, first, that the issues 
most frequently litigated are only procedural ones, and, second, 
that in each of the cases cited in the texts noted aboqe and, 
indeed in approximately half of the NEPA or SEPA based highway 
cases reviewed here, the state or city highway planners ultimately 
won. As was noted in a bridge construction case decided early 
this year, highway departments have been sued all too often for 
not considering enough alternative proposals or for holding 
hearings too late in the planning process, or for failing to file 
the correct number of permit applications on time. The courts 
should "not...be led into construing the mandating statutes as 
'a crutch for chronic faultfinding'..." Coalition for Responsible 
Regional Development Z. Coleman, 555 F 2d 398, 400 (4th Cir. 1977) 
citing Life of the Land v Brengar, 485 F 2d 460, 472 (9th Cir. 
1973). Such cases do little to benefit the environment. 
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Admittedly, however, suits to stop highways, like all 
the other EIS based litigation, do deal most often with proce- 
dural requirements of the statutes. Judges in general will 
delve into substantive review only when an agency's actions 
are deemed to have been arbitrary and capricious. Few courts 
have stressed that "the emphasis in such suits should be on irreparable harm to the environment, not on procedural vio- 
lations of NEPA".(22) Most courts, instead of striving to 
preserve environmental amenities, will examine matters like 
the ones categorized below. 

i. The relative size or funding sources of proj- 
ects which require environmental impact state- 
ments. 

2. The time when the EIS should have been pre- 
pared, either with reference to the effective 
date of the relevant environmental protection 
act or in relation to the general planning 
and development stages of the project itself. 

3. The highway segments, or the surrounding areas, 
for which the EIS was, or should have been, 
prepared. 

4. The adequacy of consideration given to 
alternate routes. 

5. The content, sufficiency, and accuracy of the 
basic research data supporting the ultimate 
decision of where to build. 

6. The identity and lack of bias of the EIS pre- 
parers. 

7. Miscellaneous points of compliance with the 
letters of the laws, such as adequacy of public 
notice, numbers of reviewing agencies, and 
formality or informality of the hearing proce- 
dures. 

8. Questions involving the judicial role, such 
as the proper scope of each court's inquiry 
or review, and appropriate remedies to be 
awarded in each case. 

Even given these discoveries based upon other states' 
experiences with SEPA lawsuits, it still is not easy to pro- 
ject what the Department's future in the state courts might 
be if its present exemption from filing state E!Ss were to be 
removed. Certainly the numbers of SEPA based cases during 
any given year in a particular state is a function of several 
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factors. The most obvious of these is the number of construc- 
tion projects with significant environmental effect begun in 
the state during that year. Also important are the conscien- 
tiousness and efficiency of the agencies preparing and reviewing 
the EISs. The interested public is likely to move to block a 
project if•its EIS is poorly researched, biased, inadequately 
publicized, or not timely prepared. Finally, suits are bound 
to multiply if their initial reception in the courts is a favor- 
able one. A court's attitude, in turn, is often determined by 
the forcefulness of the legislative policy declaration in the 
act itself. 

California, the first state to adopt a comprehensive 
environmental impact law, has the strongest declaration of 
environmental policy.. The statute mandates that "the long-term 
protection of the environment shall be the guiding criterion 
in public decisions", (23) and the California courts have en- 
forced this statute stringently. Washington's environmental 
policy act is also a strong one, and again the state supreme 
court has been fairly rigorous in enforcing it. 

The continuing policy and responsibility of 
the state is not only to maintain and enhance 
our environment, but also to "prevent or 
eliminate damage to the environment" and 
"restore" it. (R.C.W.§ 43.21C.010 .030) The 
maintenance, enhancement, and restoration of 
our environment is the pronounced policy of 
this state deserving faithful judicial inter- pretation.• 24) 

SEPAs passed later in the decade, however, seem markedly 
less concerned with the primacy of environmental issues. Agencies 
are charged with an awareness of the environment and a duty to 
protect it, but that duty is not deemed to be the "guiding 
criterion" of the decision-making process. Since Virginia's 
statute is one of these more moderate ones, it seems likely that 
the courts of the Commonwealth would more often than not strike 
down any challenges raised against the Department's research 
methods, project publication, EIS preparation, or ultimate route 
choices. 

FUNDING PROBLEMS 

Finally, because of the importance, complexity, and size 
of road and highway projects, the Commonwealth has given authority 
to the Highway and Transportation Commissioners and Commissioner 
to direct the scheduling and funding of the Highway and Trans- 
portation Department's activities. In addition, a special fund 
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(the Highway Construction and Maintenance Fund) has been estab- 
lished by Va. Code •33.1-23.1 et seq. in an attempt to stabilize 
the highly variable factors, such as fluctuating revenues, in- 
volved in road and highway planning and construction. A termi- 
nation of the Department's exemption would tend to transfer 
that authority from the Highway and Transportation Commission 
to the CEQ and other agencies, and thereby negate the stability 
established by the Highway Construction and Maintenance Fund by 
subjecting it to the intrinsic delays and unpredictability of 
the EIS review process. 

CONCLUDING COMMENTS 

From the foregoing, it can be said that there are at 
least four reasons why the Department should be exempt from 
filing EISs for state funded projects. The first, and most 
obvious, is that because the Department's major activity is 
construction and maintenance of highway projects costing in 
excess of $i00,000, that is, "major state facilities", the 
need to go through the lengthy EIS review process for all of 
these projects, with the accompanying delays and increased 
costs, would disrupt planning and operations throughout the 
Department. 

The second reason is that because of its continual con- 
cern with environmental matters, the Department has its Environ- 
mental Quality Division conduct enviromental evaluations of all 
significant projects, including both construction projects re- quiring large financial investments and less costly projects 
having a potentially undesirable impact on the environment. 
Additionally, these projects are scrutinized by the Attorney 
General's Office, other state agencies, and the public. Con- 
sequently, much, if not all, of the pro forma EIS review on the 
state level would be redundant. 

The third reason for maintaining the exemption is the high 
penalty in increased costs to the Commonwealth and its citizens 
that most likely would result from requiring EISs on all the 
Department's now exempted projects, which are estimated to be 
400 each year. The increase would be in the form of inflation 
during delays due either to the review process or to possible 
lawsuits filed under Virginia's SEPA, and the salaries of people 
who would have to be hired to prepare and review the draft and 
final statements and to represent the Department in the lawsuits 
possibly stemming from them. Most of this additional expense might in fact be considered needless, since, as noted above, 
possible environmental impacts are considered when these projects 
are planned, reviewed, and approved. 
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Finally, the Department's exemption is warranted in.part 
because of its special method of funding highway projects •n 
advance of their construction. In this area, too, the imposi- 
tion of requirements for filing EISs would bring instability, 
unpredictability, and expensive delay into a system which 
functions very well without them. 
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FOOTNOTES 

Seventh Annual Report of the Council on Environmental Quality, p. 133 (1976) 

Sixth Annual Report of the Council on Environmental Quality, p. 637 (1975) 

Yost, NEPA's Progeny• State Environmental Policy Acts, 3 Env. Law Reporte r 
50090 (1973} 

Hill, "Midpoint of Environmental Decade: Impact of National Policy Act Assessment, 
N..•Y.....T.imes, Feb. 18, 1975, at 14, col. 3, cited 15 Wa.s.h, bur•. La.w Journ.• 64, 
a. 1 (1976) 

"Staff Report on the Exemption of Highway and Road Cormtruction from the 
Requirements of the State EIS Law, " Virginia Council on Environmental Quality, 
Sept. 1, 1977, at 6. Only twenty-two states were listed in the cited appendix 
to this report. 

This information is based in part on a report by the Council of State Governments 
which lists the states with executive order environmental impact statements as 
follows: Michigan, New Jersey, Texas, and Utah. See T.L. Beyle, Integration_ 
and Coordination of Stat e ..Environmental Programs. New Jersey, however, 
responded to the authors' questionnaire with no more than a copy of the state 
EIS requirements for coastal zom•s and wetlands. This response would seem to 
indicate that the state has a far less than comprehensive SEPA. Utah did not 
respond. 

Either by legislative fiat or by judicial interpretation, California, Hawaii, 
Massachusetts, North Carolina, South Dakota, and Washington all include private 
as well as state actiom• within their requirements for EISs. See 15 Washburn 
Law Journal 64, 68-71 (1976}. 

1977 Wisc. Law Rev•. 111, 118-19 (1977), citing the floor debate over passage of 
the Wisconsin SEPA. 

Se.__•e Comment, '•rhe Rise and Demise of the New Mexico Environmental Quality 
Act, 'Little NEPA'," 145 Nat. Res. J. 401 (1974) 

1977 Wisc. Law Rev. 111, 124-26 (1977) 

See the body of this report for estimates of costs in Virginia. Other figures have 
been prepared by the Department of Natural Resources, which estimated that 
preparation and reviewing costs averaged from $6,400 to $8,600 per statement in 
1972. Even at those rates, DNR insisted that "financial relief must be provided 
to state agencies if they are to fully comply with the spirit of the new environmental 
impact laws." See DNR, "Environmental Impact Procedures: Summary of DNR 
Progress" (Sept. 19, 1972). In response to the survey of states, Michigan and 
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Wisconsin stated that costs for the state coordinating committees alone ran 

between $60,000 and $70,000. In Massachusetts the annual costs for 50 draft 
and final EISs totaled $160,000 in fiscal 1977. 

EISs in Connecticut, Texas, and Wisconsin must include a summary of costs and 
benefits of the proposed action. The survey obtained no preparation cost estimates 
from the last two states, but Connecticut answered that consultants' cost for 
preparing an EIS for a $9 million urban flood control project was over $60,000. 
In-house evaluation for a shorefront park expansion alone took two man-years. 

1977 Wisc. Law Rev. 111, 128 (1977). 

(15) Washburn Law Journal 64, 79 (1976) 

Id. at78. 

T.L. Beyle, "Integration and Coordination of State Environmental Programs, " 

(Council of State Governments, 1975) at 73 

Id. at74. 

(15) Washburn... Law Journal 64, 87 (1976). 

Anderson, NEPA in the Courts, A Legal Analysis of the National Enviro .mnen.tal 
Policy. A.c.t 288 (1973) 

(1.5). Washburn Law Journal 64, 87 (1976). 

See Brooks v. Volt, e, 460 F. 2d 1193 (Wash. 1972), 350 F. Supp. 269, 380 F. 
Supp. 1287, rev'd sub nora. Brooks v. Coleman, 518 F. 2d 17 (1975) (delay of 
5 years); Conservation Society of Southern Vermont v. Volpe, 343 F. Supp. 
761 (Vt. 1972), 362 F. Supp. 627 (1973), 508 F.2d 927 (1974) (four year delay); 
Stop H-3 Ass'n v. Volpe, 349..F. Supp. 1047 (Hawaii 1972), 353 F. Supp. 12, 
387 F. Supp. 1102 (1974), 533 F. 2d 434 (1976) (six-year delay). 

Ha.w.t.h0rne. E.nvironmental Preservation .As.so.ciates v., Col.eman, 417 F. ,Supp. 
109 (Ga. 1976). 

Cal. Public Resources Code § 21001 (d). 

Eastlake Community Council v. Roanoke Ass'n Inc., 82 Wash. 2d 475, 485, 
513 P.2d 36, 46 (1973). 
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APPEND• B 

ENVIRONMENTAL RESEARCH REPORTS BY 
VIRGINIA DEPARTMENT OF HIGHWAYS AND TRANSPORTATION 

1972 

Virginia's Use of Remote Sensing in the Preliminary Aerial Survey Highway 
Planning Stage, by D.F. Noble, January 1972 

2 Primer on Noise, by D.F. Noble, February 1972 

Assessment of Air Quality Impact of a Proposed Section of Interstate 66, by 
G.G. Clemeaa and W.N. Carpenter, March 1972 

Erosion Prevention During Highway Construction by the Use of Sprayed on 
Chemicals, by D.C. Wyant, W.C. Sherwood and H.N. Walker, July 1972 

Verification of Methods to Predict Highway Noise, by D.F. Noble and W.A. 
Carpenter, October 1972 

6 A Primer on Motor Vehicle Air Pollution, by G.G. Clemena, March 1973 

Highway Noise Reduction Barriers--A Literature Review, by E.G. Kerby II, 
July 1973 

Stabilizing Disturbed Areas Durir, g Highway Construction for Pollution Control, 
by J.T. Green, J.M. Woodruff• and R.E. Blaser, December 1973 

1974 

A Method for the Design and Maintenance of Temporary Siltation Controls 
During Highway Construction, by D.J. Poche, January 1974 

10 Effectiveness of Trees and Vegetation in Reducing Highway Noise--A Literature 
Review, by E G. Kerby II, January 1974 

11 An Evaluation of the Erosion-Siltation Control Program of the Virginia 
Department of Highways--Summer 1973, by W.C. Sherwood and D.C. Wyant, 
February 1974 
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12 Verification of MICNOISE Computer Program for the Prediction of Highway 
Noise, by J.K. Haviland, D.F. Noble, and H.L. Golub, March 1974 

13 A Design Program for the Estimation and Abatement of Soil Losses from 
Highway Slopes, by D.J. Poche, May 1974 

14 Area Computer Model for Transportation Noise Prediction: Phase I--Adaption 
of MICNOISE, by J.K. Haviland, June 1974 

15 Manual on Erosion and Sedimentation Control, by W.C. Sherwood, August 1974 

16 Area Computer Model for Transportation Noise Prediction: Phase II--Improved 
Noise Prediction Methods, by J.K. Haviland and Dan Sullivan, October 1974 

17 Short-Term Air Quality Monitoring Around Proposed Interstate Route 1-595, 
Arlington, Virginia, by G.G. Clemena, G.T. Gilbert, and Peter Mehriag, 
October 1974 

1975 

18 Sequential Air Sampler System--Its Use by the Virginia Department of Highways 
and Transportation, by G.G. Clemeaa, February 1975 

19 The Effects of Stream Channelization on Bottom Dwelling Organisms, Phase I 
Report, by D.C. Wyant, February 1975 

20 User's Manual for the NOISE 1 Area Computer Program for Transportation Noise 
Prediction, by Dan Sullivan and J.K. Haviland, February 1975 

21 Sources of Virginia Meteorological and Air Quality Data for Use in Highway 
Air Quality Analysis with Comments on Their Usefulness, by F_, G. Kerby, 
April 1975 

22 An Ecological Assessment of a Bridge Demolition, by D.J. Poche and Barbara 
Hensley, May 1975 

23 The Theory and Mathematical Development of AIRPOL-4, by G.G. Clemena and 
W.A. Carpenter, May 1974 

24 Area Computer Model for Transportation Noise Prediction: Phase II--Lmproved 
Noise Prediction Methods, by J.K. Haviland and Dan Sullivan, June 1975 

25 Analysis and Comparative Evaluation of AIRPOL-4, by G.G. Clemena and 
W.A. Carpenter, June 1975 

26 Effect of Pavement Texture on Tire-Road Noise, by D.F. Noble, July 1975 



27 The Design of Temporary Sediment Controls for Soil Losses from Highway Cut 
Slopes, by David J. Poche, Revised August 1975 

28 Manual for Establishing a Vegetative Cover in Highway Corridors of Virginia, by 
D.L. Wright, H.D. Perry, J.T. Green, Jr., and R.E. Blaser, October 1975 

29 Vegetation Control Manual, by J.S. Coartney, W.E. Chappell, and J.B. Will, 
October 1974 

3O The Design of Temporary Sediment Controls with Special Reference to Water 
Quality, by David Poche, August 1975 

31 Supportive Data and Methods for the Evaluation of Aixpol-4, by W.A. Carpenter, 
G.G. Clemena, and W.R. Lunglhofer, May 1975 

32 The Effects of Stream Channelizatioa on Bottom Dwelling Organisms, Phase 2 
Report "1975 Construction Season", by D.C. Wyant, 1976 

33 A Manual for the Application of Statistics in Air Quality Analysis for Highway 
Projects, by G.G. Clemena, 1976 

34 AIRlC•L-4A --An Introduction and User's Guide, by W.A. Carpenter, G.G. Clemena, 
and L. Heisler, 1976 

35 Final Report--Evaluation of Erosion and Siltation Control Fabrics, by David C. 
Wyant, June 1976 

36 Installation of Straw Barriers and Silt Fences, by D.C. Wyant and W.C. Sherwood, 
September 1976 

37 Controlling Erosion along Highways with Vegetation or Other Protective Cover, 
by Wright, Perry, and Blaser, 1976 

1977 

38 Assessment of Pedestrian Attitudes and Behavior in the Suburban Enviromnent, by 
Michael Demetsky and Michael A. Perfater, 1976 

39 Relocation Due to Highway Takings: A Diachronic Analysis of Social and 
Economic Effects, by Michael Perfater and Gary Allen, 1976 

40 Virginia's Relocation Experience: A Look at the Districts, Michael Perfater 
and Gary Allen, 1976 
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SUSAf•I T. WII.BURN 
¢,•TI•G AOMltqlSTR,•TOR 

:,• ..•. ,•.::;:. ,,,., 

COMMONWEALTH of VIR,,QINiA 
Com cit 077 the 

October 5, 1977 

903 NINTH STREET OFFICE 8t 
RICI.It,.,1Ot'IL) 23219 

804-786.4E00 

bl E M 0 R A N D U 

TO: Mr. Oscar H. Adams, State Department o£ Health 
Mr. Thomas A. Barnard, Jr., Virginia Institute of Marine Science 
Mr. Rob R. Blackmore, Commission of Outdoor Recreation 
Mr. Raymond E. Bowles, State Water Control Board 
Mr. Donald W. Budlong, Coastal Resources Management Program 
Mr. M. V. Craft, Virginia Port Authority 
Dr. Berkwood M. Farmer, Department of Agriculture and Commerce 
Dr. William M. Kelso, Virginia Research Center for Archaeology 
Mr. Norman E. Larsen, Marine Resources Commission 
Mr. Louis R. Lawson, Jr., Virginia Energy Office 
Hr. James F. Mc-lnteer, Commission of Game and Inland Fisheries 
Mr. Bruce B. Meador, Department of Conservation and Economic 

Development 
Mr, James C. Reuhrmund, Air Pollution Control Board 
Mr. Gerard Secley, Jr., Soil and Water Conservation Commission 
Mr. William C. Sims, Division of Industrial Development 
Mr. Robert Swisher, Virginia Historic Landmarks Commission 
Mr. Edward F. Wilson, Office of Outer Continental Shelf Activitie 
Mr. James R. Wittine, State Corporation Commission 

FROM" Mr. Reginald F. Wallace, Environmental Impact Statement 
Coordinator 

SUBJECT" Virginia Environmental Impact Reporting Requirements 

The Council on the Environment has asked its Staff to prepare 
a report for consideration by the Council on theexemption of highway 
and road construction from the State's Impact Reporting- Requirements, 
Vi_rginia Code Sections 10-17.107 through 10-17.112. The highway exemp 
tion has been a part of the State's EIS Law since its passage in 1973. 
It has. been sugocsted• however, that the exemption should be eliminatc• 
so as to provide for full environmental assessment of all highway and 
road construction In considering this suooestion we intend to evalu- 
ate the benefits and thc costs that would result from the removal of 
the exemption. It will "thorcforc bc necessary for us to determine 
the impact such removal would have on EIS reviewing agencies. 

We would like to solicit your reaction, from your agency's 
perspective, of the benefits and costs of removal of the exemption. 
We are especially interested in c.ha•,ges in the level of effort that 
goes into the review of prop ....... .nd the response to the Council. 
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EIS Contacts 
October S, 1977 
Page two 

The best information presently available indicates there may be 40-50 
projects that would be affected each year. 

We are also interested in your comments on what the removal 
of the exeraption might mean if there were legal challenges to high- 
way projects based on the impact reporting requirements. Any addi- 
tional comments would be appreciated. Although •r. C. G. •orse or 
I have already discussed these concerns with several of you, we 
would appreciate a timely response for our files. The report we 
are preparing is to be ready for circulation to Council members be- 
fore our next meeting on November 29. We therefore stress the im- 
portance of an early response. 

Thank you for your cooperation. 

RI:;•: dj a 
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MEMORANDUM 

TO: Reginald F. Wallace 
Environmental Impact Statement Coordinator 

FROM: Rob -R. Blackmore 

SUBJECT: Virginia Environmental Impact Reporting Requirements 

I am responding to your October 5, 1977 memorandum 
concerning the exemption of highway and road construction 
projects from the State's Impact Reporting Requirements. 

I have reservations about requiring the Department 
of Highways and Transportation to provide for full 
environmental assessments of all highway and road 
construction projects. The Department of Highways now 
provides information to-the Commission of Outdoor Recreation 
and I assume other State agencies, on the location and 
design of proposed highway construction projects. We 
review these notices to determine if we have interest 
in particular projects or if they impact on existing or 
proposed recreational facilities. For those that. we 
determine we have an interest in, we request additional 
information and comment to the Department of Highways 
and Transportation. If the exemption for environmental 
impact statements is removed, then our office would be 
required to review and comment on approximately double 
the nunlber of highway impact statements that we now 
reivew. This would create a substantial additional 
staff requirement on the Commission of Outdoor Recreation 
and I do not have authorization or funding to employ 
new personnel for these reviews. This would mean, in effect, 
that existing personnel would be "spread thinner" in 
reviewing environmental impact statements. Quite frankly. 
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Mr. Wallace 
Page two 
October 13, 1977 

we do not believe it would be in the best interest of 
the environmental impact review process to require 
additional reviews without additional staff to DroDerlv 
conduct those reviews. 

If legislation is passed to eliminate the exemption 
for the Department of Highways and Transportation, it 
should be done only with the understanding that it will 
require additional funding by the several agencies 
that now review •n•,•mental impact statements. 

rector • 
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COMMi©IW  ., EALTH of ViRC iN!A 
COMMISSION OF GAME AND INLAND FISHERIES 

Box 11104 
Richmond, 23230 

CHESTER F. PHELPS, ExEcutIvE O•R 

80X 1104 

October 18, 1977 

MEMORANDUM 

To: 

Subject: 

Mr. Regir/ald F. Wallace,. EIS Coordinator, 
Council on the Environment 

James F. Mclntcer, Jr., Assistant Director 

Virginia Environmental Impact Report[n• llequiremcnts 

The Coznmiss[on of Game and Inland Fisheries has no objection to the 
continued exemption of highway and road cor•struction from the State's 
Impact ReportLno • Requirements. Our agency is in consultation \v•th 
consultants and representatives, of the Department of H[gh\vays and 
Transportation during all phases of highway plann[n• and construction, 
including preparation and revie•v of Environmental Impact Statements 
distributed on behalf of the Fc•eral.H[ghway Administration in accordance 
with Part 771, Title Z3, CFP•. The cost of our participation in a COE 
review of highway EIS's would not be great, but the benefits would be 
even less. I am not able to assess the effect of removal of the reporhing 
requir•.ment on legal challenges to highway projects. 

JFMc:pcf 
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COMMON V ,ALTH  /VIRC /NIA 
State Air Polh•tion Control Board 

ROOM 11.06. N•IrH STn•ET OF •CE BUILDING 
RICHMOND, VIRGINIA 232t9 
TELEPHONE• (80•1 786 2318 

W. R. MEYr•" 
EXECUTIVE DIRECTLs,: 

October 18, 1977 

Mr. Reginald F. Wallace 
Environmental Impact Statement Coordinator 
Council on the Enviroru•ent 
•03 Ninth Street Office Building 
R£chmond, VA 23219 

Dear Mr. Wallace: 

'me impact of having Highway Department projects subject to the State's 
Impact Reporting P, equiremen•s should not work any hardship on the Air Board's. 
EIS review system. We already review a substantial number of VDH&T's projects 
as a result of the Federal }Iighway Administration's E!S requirements or our 

own indirect source permit review requirements. 

When you subject a project to the public scrutiny of an EIS review, there 
is always the chance and opportunity of a challenge and delay. Since many 
VDH&T projects already undergo this type of review they know where the pit- 
falls lie and how to correct and avoid the same. The Highway Departmen• has 
adequately handled all reporting requirements connected with air quality. 
Legal challenges have occurred fn the past over VDH&T projects which we 
reviewed. The challenge was usually procedural in nature and decided by the 
court not by the effect on the enviroru•ent. 

Sincerely, 

Director, Operations and Procedures 

JCR/seb 
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Henry C. Gree•, •7:•irman 
t.Iarkham 

P. W. DarN, PTce Ckairman 
D•,is •.'tz•r/" 

S. M•on Carb•ugh, Richmond 
W. C. Garrett, lbwlcrs Wharf 
•anald D. Gray, Castk'wood 
•a•Sd N. G•mwood, Richntond 
•. Rogers blearier, Goochland 
bt. M. Sutherland, Richmond 
W. R. Van Dresser, •lacl:sbu•, 
Elmer M. Vcm.koske, BT•wltester 
• E. Wilkinson, Kcnbridge 
•)'t T. W•son, Blacksbu• 

•t':-".,: v•, i.•.,,, 

COMMONWEALTH of V,,IR,C>IN,,tA 
VIRGINIA SOIL AND WATER CONSERVATION COM•IISSION 

830 EAST MAIN STREET, SUITE 800 
RICIlMOND, VIRGI.NIA 23219 

Jo•:ph B. Will.•o., 
Director 

Donald t.. Wells 
Deput)' Director 

(804) 786-2064 

Mr. Reginald Wallace, 
Environmental Impact Statement 

Coordinator 
Council on the Environment 
903 Ninth Street Office Building 
Richmond, Virginia 23219 

Dear Reggie: 

October 13, 1977 

This is in response to your request for. comments concerning the possible inclusion 
of Highway construction projects under the en,,iro•mental reporting requirements of 
the State. I believe that in concept, the idea is a good one, however, in reality 
I question the practicability of including all Highway projects under the review 
procedure due to staff limitations. 

My agency currently reviews EIS's primarily to determine if the proposed projects 
involve land disturbing activities which would require an erosion and sediment 
control plan. The Highway Depart•ent is already intimately aware of the need for 
erosion and sediment control on their projects. We are required by Law, to review 
their erosion and sediment control standards and specifications on an annual basis. 

We do not currently review individual Highway construction projects for erosion an< 

sediment control. If we had adequate staff, I believe it might be beneficial for 

our agency to become more involved in specific Highway projects, including site in- 
spection at the planning stage. However, we would need a number of new staff memb, 
to handle the increased workloadk 

I believe that if we were asked to comment on EIS's for individual Highway constru 
tion projects, that our review should include a field inspection of the site in 
question. Simple review of the EIS without this field inspection would serve no 

purpose since we already review Highway Department erosion and sediment control 
standards and specifications annually. As previously mentioned, we do not current 
have the staff capability to consider making such field inspections. 

I hope that this information is helpful to you. If you have any further questions 
n•ease •et me kn•w. 
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Gerar., See!ey, J 
Erosion & Sediment Control 

Engineer 
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O ff•ce o/the Secrcta,'), o/Commerce a•zd Resources 
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EDWARD F. WILRON 
COOROINATOR. OUT[,R CONT|N£•ITAL. SHEf.I ACTIVITIES 

102.7 HINTH STREET OFFICE RUILDING 
RICHMOND. VIRGinIA 23219 

October 7, 1977 

M E M 0 R A_N D U • 

TO: Coun•!l on the Envlr 

FROM: Edward F. Wilson •,•/•.• •- 

SUBJECT: Virginia 
Environ•ehta•W•""•/"impact 

Reporting 
Rec_uirements 

In accordance with your request for cormments on the 
exemption of the highway and road construction from Envi- 
ronmental Impact Reportin• Requirements, this requirement 
would have relatively little impact on outer continental 
shelf considerations. 

As an additional comment based on my experience in 
reviewing highway environmental impact statements, when I 
was with the Illinois Environmental Protection AGency, 
there were a number of cases where theenvironmental impacts 
of highway systems, particularly highway systems in urban 
or urbanized areas, were very substantial. Traditionally 
the highway eng:tneer has sought the cheapest, most direct, 
route between points A and B without regard for the social, 
economic, or ecological consequences, it is importaht that 
the effects of major highways construction be considered if 
a viable environmental management program is to be had. 

If there is evidence indicating that activities of the 
highway people produce relatively little environmental im- 
pact, positive or negative, the development of an environ- 
mental impact statement should be fairly simple and not too 
time consuming to review. On the other hand, at the federal 
level, a substantial set of regulations and the discipline 
for meetln• these reg•latlons has been developed. Some of 



Council. on the Environment 
October.7, 1977 
Page 2 

very best impact statements being developed at the present 
time are highway related. 

So it appears that these should be required and reviewed. 

I'll be glad to coz•uent further on this matter if 
I can be of assistance. 



"i'I'JO•A$ P. H.•/I.•,'•O!•. ,lit. 

C01414 Ig S|OI• lit 

STATE CORPORATION COMblISSION 

October Ii, 1977 

CLERKOF THF. 

Mr. Reginald F. Wallace 
Council on the Environment 
903 Ninth Street Office Building 
Richmond, Virginia 23219 

Dear Mr. Wallace: 

This is in reference to your memoranduum of October 5, 
1977 concerning the exemption of highway and road construc- 
tion from the State's Impact Reporting Requirements. 

The elimination of the exemption would not impact the 
Commission since it has no regulatory role relating to the 
siting, construction or operation of State roads. 

Very••uly yours, 

:.__+•'N ..aam• R. W.•ttine =="":+) Engineer U 
JRW: ch 
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COMMONWEALTH 
VIRGINIA PORT AUTHORITY 

1600 MARIT10,1E TOWER 
NORFOLK, VIRGINIA 23510 
(;ABLE ADDRESS VASTPORTS 
"TELEPHONE 804-622-1671 

October 19, I977 

Mr. Reginald F. Wallace, EIS Coordinator 
Council on the Environment 
903 Ninth Street Office Building 
Richmond, Virginia 23219 

Dear Mr. Wallace. 

In response to your memorandum of October 5, 1977 concerning 
removing the EIS exemption enjoyed by the Depa•ment of Highways, I 
would like to offer my comments for consideration. 

It is my understanding that most highway and road construction 
projects are par•dally funded by the Federal Government. If this be the 
case, an environmental impact statement is required for these projects 
by federal law. Therefore, an EIS for state review would be duplicatio• 
which would accomplish no worthwhile purpose since the same state 
agencies review the federal EIS. 

It is also my understanding that highway projects funded totally 
by state funds must still undergo a review process by the Department of 
Highways in which all concerned state agencies are contacted for com- 
ments. This happens in the project planning stage of the proposed 
construction. It is at that time that the Department of HighwaMs can 
economically change a proposed project without any undue expendit•are 
of funds in order to comply with comments of the affected agencies. 
Also, the Department of Highways is subject to the permitting process 
established for both tile state and federal levels of government. This 
process, and those agencies within the process, closely scrutinizes 
each project and its effects on the environment prior to the issuing of 
permits. By placing another layer of review of a project on top of the 
established procedure, time delays result which adds to the costs of the 
project. These statements should not be required because, for the most 
part, those agencies which would review an EIS from the Department of 
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Mr. Reginald F. •/allace 
Page 2 
October 19, 1977 

Highways have already submitted their views on a project to the Department 
of Highways when first contacted during the project planning stage. This 
additional requirement would also have the effect of increasing the work 
load and required staff not on13" for the Depa•ment of Highways, but also 
the Council on the Environmentand those other state agencies included in 
%he EIS review process. 

Since the elimination of the exemption would greatly increase the 
costs of high:•vay construction projects to the taxpayers of the Common- 
wealth with no appreciable benefit being derived from the EIS requirement, 
it is our view that the exemption should remain in effect, not only for the 
Department of Highways, but ways should be found to expand this exemption 
•o other agencies of the Commonwealth which work under this procedure •ith 
no benefit to the environment resulting from the process. 

/ 
v. 

E•ecutive DireCtor 
MVC-D/lh 
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TO" 

FROM: 

SUBJECT" 

• • 
-, .... n 

• •.T :..,• C.O  
....,.. •" •'•" 

October 

Susan T. W•Iburn, Acting Admlmstrator 
,Council on the Envi=onmcnt 

O. H. Adams, P; E., Director 
Division of Engineering 

Virginia Environmental Impact Reporting Rcquireinents 

.This letter replies to the memorandum of October 5, 1977 prepared by Mr. 
l•eginald F. Wallace, Environmental Impact Statement Coordinator, on Virginia 
Environmental Impact Reporting Requirements. 

The major impacts of State Highway Department Construction Projects as related 
to the Health Department Environmental Programs might be on the effects of raw 
water quality used as a drinking water source, changes concerning shellfish grow 
ing waters, waters used for recreation purposes and water quality in streams as 
related to treated domestic sewage discharges. As the Department of Heahh is •: 
aware of proposed highway construction projects they are screened for possible 
effects related to the Health Department Environmental Programs and those con- 
sidered having significant effects_would be revie•ved according to their need. Wl.• 
an Environmental Impact Statement would, of course, be helpful, in many cases 
there does not appear to be a need for an Environmental Impact Statement by thi• 
partment. In addition, the review of Environmental hnpact Statements of all Hig 
Department Construction Projects would cause considerable increase in our worl 
load which is greater now than out" work force. 

In summary, I wish to advise that as long as the State Highway Department supp 
us with information concerning the proposed highway construction projects that 
most instances an Environmental Impact Statement would not be necessary. 

V•rhat the removal of the exemption might mean for highway projects in the legal 
sense is a matter of conjecture. 

Thank you for allowing us to comment on this matter. 



LLIAM J. HARGIS, JR. 
OIRECTOR 

COMMONWS'ALTH o] YI.R Q.INIA 
Virginia I  stit {te of Marble Science 

Gloucest<r Poiut, •/irginia 23062 Phone' (804) 642-2111 

OctOber 24, 1977 

Mr. Reginald F. Wallace 
Council on the Environmen¢ 
903 Ninth Street Office Building 
P•chmond, Virginia 23219 

Re: Virginia Envmronmen=az £mpac= Reporting Requirements 

.Dear Mr. Wallace: 

In answer to your memo of 5 October 1977 regarding the above referenced 
subject and the Virginia Department of Highways and Transportation we 
believe that the scope of projects which would be influenced under the 
proposed change in policy are adequately covered under the present permit 
review process. This however dssumes that the VDH&T will continue its 
early.coordination with, and responsiveness to, the aKencies involved 
and the ideas and suggestions advanced. 

Since VIMS reviews all highway projects which go through the permit process 
in Tidewater, Virginia already, the EIS requirement would mean very little 
increase in workload. We would simply review the project earlier in the 
process rather than during or just-prior to permit application review. 
I hope these comments will help you in preparing your report. If I may 
•nswer any questions please let me know. [ly yours, •• 
Thomas A. Barnard, Jr. 
Asst. Mar. Sci. 

TABInah 
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OIvIsIO:•S 

FOR•$'I'R Y' 

Lrri'ER CO:'4TRCL 
MI.*;•O LA.•.tO flECLAMAT!ON 
Mlt;•RAL RE•OURCE• 

VIRGI•tA STATE TRAVEL SERVICE 

•,• .•: 

DEPARTMENT OF CONSERVATION AND ECO•OMIC DEVELOPMENT 

1100 STATE OFFICE •UILDING 
RICHMOND, VI•GINIA 23219 

(804) 786-2121 

FRED W. WALKER. Ashland 

J. H. JOHN3ON. W• Point 

O. HENRY ALMONO. Ric•m( 
A, R. DUNNING, MHtwood 
ARTHUR P. F•IPPO. 
AOO•F U. HONKAL•. 
MILORED LAY•I•, Williom• 
FREOERIC 
COLLINS SNYDER. Accoma¢ 
WILLIAM H. STANHA•EN. 
•ERMAN WALLACe, Cl•ve 
E, F•OYO YATES. Powha•an 

October 25, 1977 

MEMORANDUM 

TO: •r. Reginald F. Wallace 

# FROM: •I. M. Sutherland, • 

This is in response to your memorandum of October 5 concerning 
a consideration by the Council on the Environment to provide for full 
environmental assessment of all highway and road construction. 

It is the opinion of the Department of Conservation and Economic 
Development that to review these projects would not serve any useful 
purpose in the review process. These types of "State" projects are 
already reviewed by affected State and Federal agencies and by those 
agencies like the Department of Conservation and Economic Development or 
Corps of Engineers that have special expertise in outdoor-related fields. 
Therefore, to duplicate or change this efficient system would place 
additional work loads on agencies plus involve funds not appropriated 
for such reviews. 

Thank you for the opportunity to comment on this consideration. 
If we may be of future assistance, please let us know. 

MMS/BBH/ec 
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October 24, 1977 

Mr. Reginald F. Wallace 
Environmental Impact Statement Coordinator 
903 Ninth Street Office Building 
Richmond, Virginia 23219 

Dear Reggie: 

I am replying to your October 5th Memo concerning the exemption of high- 
ways and rosd construction from the State's Impac= Reporting Requirements. 

We would be most concerned if a "full enviror•mental assessment of all 
'highway and road construction" were made part of the State's EIS law. The 
fundamental question is •¢hat can be gained by adding this requirement? We 
think nothing but additional paper•ork and delay. Certainly the large con- 
struction projects are already covered by the federal EIS process. Also, 
existing procedures make review by various state agencies mandatory, and al- 
low for substantial opportunity to co•-aent by other state agencies as well as 
the general public. Thus, we can .see no virtue in this proposal. 

A second point concerns the time involved in making com•nents. It is 
.our understanding that the Highway Department has between 200 to 300 projects 
a year. Whether the proposal would apply to ."all" projects as is indicated 
on the first page of the memorandum or to the "40-50 projects" as indicated 
on the second page, we believe that a considerable amount of our. time would 
be required. Given our comments in the above paragraph, we would have to 
think that the proposal would place an unnecessary burden on us. 

Thank you for this opportunity to express our view• =rid -t-• vo,, hn• 

any •uestions. mlease •ive me a call. 

Sincerely, 

Mark R. Kilduff 
.Assistant Director of Research 

cc: William C. Sims 
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i 28 

MASON CARBAUGH 
COMMISSIONER 

COMMON?VL..',  LTH of ,VIRGINIA 
PLA.NNI•t• •i.q.) DEVELOPMEbFT 

DEPARTMENT OF •,.,•CULTURE AND C0.MMERCE 
P. o. Box 11•2,•R• •.'•OND, VIRG|P•I.,• 2320•3 

20, ].977 

B.•. Re•ie Wallace 
Council on the Envirov•ent 
903 Ninth Street Office B•t< 
BichTond, Virginia 23219 

BERI•WOOD M. FARMER, Ph 
DIRECTOR AND 

CHIEF ECONOMIST 

! appreciate you;. ,,•randt•n chted October 5 reoa.vd.Cn= 
consideration by the Counc•. 

9n •he exer•ttoas o£ h•gh•vay and road 
construction ±n V±rgin±a .b,•.,, •he EIS rev±e•v process. 

Attached is a c•:•.t• ,.,f a paper entitled "A Perspective on Land Use Planning" that w=• i•,.•pared for Secretary Shiflet's Land 
Use Council. I call yozu" :•; •=:ntion to page 12, •ere we recomrend 
land resource impact statav.•.,,ts 

on various pro•ects to include the 
construction of highways. •:is paper was considered by the Land 
Use Council on October 14. [ reccmTend that you contact Don Budlon• 
regsa"dinz policy recoaTnem':•-• •.•,ns on this issue that will go from 
Secretary Skillet to Cover, .•.•. Goakvin. 

I commend the Cq':,,,.:l I for looking into benefits and costs 
•hat will result from the .... •,,r,val of this exemption. I believe • principal f•ctor in the m..•Ivsis should relate to benefits and costs 
m•sociated with the highwa2 .:,).nstruction in relation to land resources 
in Virginia. In the past, l•[•h•.•y construction has used a considerable 
amount of farmland. 

Locations of hz.•:T,,.., 
7 and utility ri•hts-of-way are prime 

factors affectin• •q'ov:th ;•u,:, development throughout the Co•monwealth. 
Studies indicate that right; •'•-of-way for new and enlarged highways 
and utilities have requiz•l 

,,ore land than is required for cctm•rcial 
and indtustria.l deve!o,•nenu i,; Virginia. This estimate is for the 
past few years. 

Costs to v,-Lr•.uu.-•. ,'•.vie•v agencies should be viewed in telm• 
of what would have to be •.!, veu up by the agency in order to spend 
appropriate t•• in the "*•c•.i,•...,,,/ process. At this time, I cannot 
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Mr, Regale Wallace 
October 20, 1977 
P•e 2 

effectively evalt•te res.ot•ces from the standpoint of our a•ency, 
but we will shift our resources to get the job cbne. 

I do not see at this time why we will have more legal 
problems than we currently have in other areas such as industrial 
developn•nt, utility rip, his-of-way, parks and recreation. 

If this Department can provide •_ny information or 
assistance to your analysis process, please let me kn•v. 

Sincerely, 

Berl•sDod M. F,n_rmer 

Encl: 
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COMMON.WF_.ALTH o;f 
Marine l eso   ces Commission 

P. O. Box 756 
2401 West Avenue 

Neu•p'ort News, Virginia 23¢;07 
Telephone: 245-28I I 

October 21, 

Mr. Reginald F. Wallace 
Environmental Impact Statement Coordinator 
Council on the Environment 
903 Ninth Street Office Building 
Richmond, Virginia 23219 

Dear Reggie: 

•ir. Larsen is attending a conference out of state and asked me to 

answer your requests concerning the Highway Department's exemption 
o£ the Virginia Envirom.•ental Impact Reporting Requirements. 

Other than causing more time and expense to the Highway Department, 
I do not see a need for them to prepare impact stntements on every 
highway projec• (it will probably be more than a hundred a year). 
Ehe Highway Department is requiredby Code 62.1-3 to acquire a 
permit from us for all projects in, on, or over the bottom-lands 
of the Commonwealth. 

Our normal review procedures involve the following: assessing the 
proposal from both an environmental as well as socio-economic view 
point; receiving comments from VII-• on possible effects to the marine 
environment; receiving comments from the SWCB on possible effects to 
w=ter quality; and additionally, on large projects, we review the 
Draft EIS's the Highway Department is required to prepare when federal 
funds are involved. From all of this information and after many 
meetings (on large projects) with the Highway Department representatives, 
we make a reco•2nendation to the Commission. The Commission weighs the 
evidence and testimony of all the aforementioned reviewers and approves 
or denies the proposal (usually the Highway Department applies for a 
permit to pl.ac.• the s•ructure then applies for a permit to perform the 
actual construction thus V•LRC in some cases reviews the •ro•osal twice•. 

I feel the benefits will not even approach the costs to the Highway 
Department of requiring an EIS on all projects. Of course, the costs 
to us will be minimal unless we will be required to provide any and 
•II with copies of the EIS's along with the copies of the drawings 
and (in some cases) of the application. 
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Reginald F. Wallace 
Page Two 
Oc•obez 21, 1977 

You make a good point concerning legal challenges to highway projects 
based on impac• statements; however, we feel that process will probably 
be ¢6mpl•ted. by the time the proposal is submitted for revie•¢ by this 
Commission. As you are aware from our statements on pas= reviews, if 
the permit requires a permit, from us we will withhold comments until 
our review procedure begins. 

In summary, an EIS for large highway projects that impact the marine 
resources are beneficial to our review process while the remainder of 
marine related projects, in my opinion, are adequately reviewed without 
the benefit of an EIS. 

Sincerely, 

Thomas F. White 
Environmental Engineer 

TFW:eeb 
EV 
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FROH: 

October 24, 1977 

M-E-M-O-R- A- N-D-U-M 

J!JNIUS H. FISiI• 
EXECU TIV•. 

221 GOVL• RNC 
RICHMONI.}. VtFIGI 

TELEPHON 

Mr. Reginald F. I•.allace, Environmental Impact Statement Coordinator 
Council on the Envir.oc,•ent 

Mr. TuckeW•Hill, Executive Director, Virginia Historic Lan&•arks 
Commlss•on• (iucluding Virginia Research C •p• F.or Archaeology) 

Virginia Enviror•ental Impact Reporting Requirements 

This •emorandum is in response to your request of October 5, 1977, to 

Dr. William M. Kelso and Mro Robert E. Swisher, staff members of the Historic 
Landmarks Co•. iss ion. 

For some years the Commission has participated in a project revie• process 
with the Department of Highways and Transportation through its Environmental 
Quality Division. This relationship was established by the two agencies 
w•en it became evider.• that cultural resources were being identified too 
late in the planning of highway pro•e.c_ts to be considered in the location 
studies and therefore some significant landmarks were being needlessly]ost. 
By and large, the communication between the two aBencieshas been useful; 
the Historic Landmarks CoPmmission staff has tKe opportunity to comment on 

projects that involve both non-federaL and federal funds and to have its 
opinion taken into account in the decision making process. 

This office strongly supports the work of the Council on the EnvirorLment, 
.bat I must respond that the inclusion of highway projects in the State's 
Impact Reporting Requirements •¢ould not change our present level of review. 

T}l/bf 
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APPENDIX D 

VERGINIA'S ACTION PLAN FOR FEDERALLY FUNDED 
HIGHWAY IMPROVEMENT PROJECTS 

i533 

INVOLVEMENT OF THE PUBLIC AND OTHER AGENCIES 

CITIZEN PARTICIPATION: 

General Citizen participation in the development of Virginia's highway programs is not 
only a legislative requirement, but also a tradition which dates back to the first annual 
public allocation hearings held by the Commission shortly after it was established in 1922. 
In 1932, when the Commission was given the responsibility for administering and maintaining 
nearly 36,000 miles of secondary roads formerly under the control of 97 counties, citizen 
participation at the local level was assured by the requirement that a representative of the 
Highway Commission meet annually in a public meeting ".,. with the Board of Supervisors 
or other governing body and citizens present " to discuss plans and proposals for the 
maintenance and improvements of secondary roads in the county. To provide this local 
service, the Department has forty-five residency offices and eight district offices located 
throughout the State (Appendix B). These local offices provide the citizen with a ready means 
of access to the Resident Engineer, who is responsible for implementation of the highway 
program in from one to four counties. The Resident Engineer living in the community 
becomes well acquainted wi:th community values and needs and plays a most important 
role in the development and implementation of the transportation program in his community. 

A full commitment to citizen participation in the development of Virginia's highway and 
transit programs continues to be the Department's policy, and the processes which 
encourage active citizen participation have been expanded throughout the years as citizens' 
needs have become more diverse. The objectives of the Department (Department Policy 
Memorandum 1-2) formally recognized the need to give consideration to views of the 
public, to be responsive to the desires of the citizens of the Commonwealth, and to 
provide the citizens with timely and complete information regarding the Department's plans 
and actions. However, perhaps more important than compliance with law and formal 
statements of policy is the unwritten "open door policy" which is maintained by the 
Commission and Department officials. This open door policy provides all citizens with 
free and easy access to the Members of the Commission and Department officiils. 
It is the keystone of the process which encourages active citizen participation in the 
development of highway and transit programs from the very earliest stage through 
the final stage of approval by the citizens' elected representatives. 

Commission and Department Processes There are four major processes which provide 
the citizen with an opportunity to participate in the program and project development 
decision-making processes: 
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Preallocation District Hearin,•s Annually the Department conducts public hearings in 
each of its eight const•ction districts. The purpose of the meeting is to obtain citizen 
input for an evaluation of existing programs and the development of new programs, 

The meetings are held prior to the formulation of recommendations to the Highway and 
Transportation Commission for allocation of funds to finance projects selected from the 
Interstate, Primary, and Urban long-range programs. Although the meetings are directed 
towards securing citizen viewpoints on the adequacy and direction of the Interstate, 
Primary, and Urban programs, this input is taken into consideration in the development 
of the total transportation program. 

Normally, the public hearings are attended by the Highway and Transportation Commissioner, 
the member of the Commission from the District, the Deputy Commissioner and Chief 
Engineer, the Director of Planning, the Programming and Scheduling Engineer, and other 
Department planning personnel. 

Citizen attendance and participation is actively encouraged. The meeting is widely 
publicized through spot radio and television announcements, news releases, and legal 
notices. Invitations to attend are sent to each member of the Legislature by the 
Commissioner. I.•cal governing bodies, District Planning Commissions, and local 
citizens groups are invited to attend by the District Engineer. 

The meetings are conducted in a manner which is intended to obtain maximum input from 
the citizens and their representatives. The meetings are opened with a brief explanation 
of the goals and objectives of the current programs and a status report of the implementation 
of the program. The citizens and their representatives are invited to express their 
viewpoints on the adequacy of existing programs. All of the heari ng comments are recorded 
and are considered by the Department in developing or revising programs which are 
submitted to the Commission for their review and approval. 

The responsibility for this citizen participation process is assigned to the Director of 
Program Management. Operating responsibility for meeting arrangements, reporting 
on current programs, and consideration of citizens request in program development is 
assigned to the Programming and Scheduling Engineer. 

Tentative Allocation HCari.ngs Annually the Commission conducts public Tentative 
Allocation Hearings at two locations in the State, one usually at Roanoke, and the other 
in the eastern part of the State, usually at Richmond. The purpose of the meetings is 
to provide the Highway and Transportation Commission additional citizen input for an 
evaluation of existing programs and the development of new programs. The meetings 
are held prior to the Commission allocating funds to finance specific projects selected 
from the Interstate, Primar• and Urban long-range programs. Although the hearings, 
like the Preallocation District Hearings, are directed towards securing citizen viewpoints 
on adequacy and direction of the Interstate, Primary, and Urban programs, this input is taken 
into consideration in the development of the total highway program. 



Normally, the public hearings are attended by the entire Highway and Transportati•n_•l_5•5 
Commission, the Deputy Commissioner and Chief Engineer, the Director of Administration, 
the Director of Program Management, the Director of Planning, the Programming and 
Scheduling Engineer, the Transportation Planning Engineer, and other Department planning 
personnel. 

Citizen attendance and participation is actively encouraged. The meeting is publicized in 
a similar manner as that previously described for the Preallocation District Hearings. 

At the time of the Tentative Allocation Hearings, the initial evaluation of the adequacy of 
existing and planned systems by the Department's planning staff has been completed. 
As a result of the evaluation, the Department engineers have made recommendations to 
the Commission for the allocation of funds for projects. The Commission has considered 
these recommendations in terms of alternate courses of action and the best overall public 
interest, directed that the recommendations be adopted or revised accordingly, and 
subsequently has approved the allocations as tentative subject to the input which will be 
received at the Tentative Allocation Hearings. 

At the meetings, a listing of the specific amounts tentatively allocated to various projects 
is presented. A brief presentation is made explaining the relationship of the proposed 
allocations to the goals and objectives of the current programs. The citizens and their 
representatives are then invited to express their viewpoints on the appropriateness of the 
tentative allocations. The Commission considers the viewpoints expressed at the 
meetings and then approves or revises, in whole or part, the allocations. This action 
provides funding authorization for project development. However, just as importantly, 
the Commission and the Department use this citizen input to determine to what extent 
both the short-and long-range programs should be modified or new programs developed. 

The responsibility and authority for considering citizen participation at this point in the 
development process, and the resulting decision, rests solely with the State Highway 
and Trausportation Commissiou. Operating responsibility for meeting arrangements is 
assigned to the Director of Administration; operating responsibility for preparation 
of tentative allocations, a report on current programs, and future consideration of 
citizens' request in program development is assigned to the Programming and 
Scheduling Engineer. 

Project Hearings Citizens have numerous opportunities to express• their viewpoints 
during the course of project development. As previously described, the citizen may 
express his views on a specific project at the Preallocation District Hearings and at 
the Tentative Allocations Hearings before project implementation is initiated. These 
views affect the Department's decision whether or not to proceed with a project and, 
if the decision is to proceed, are considered in the initial determination of the 
significance of the project. 



For projects with apparent major impact or of major public interest, the Department 
solicits citizens' views through appropriate means such as informal informational 
meetings and household and business surveys. The views obtained are considered and 
influence the course of the preliminary studies. 

After sufficient data has been accumulated and considered and development has progressed 
to a point that alternatives may be presented to the public, a public hearing is held, or aa 

offer is made to hold a public hearing. Depending upon the Department's determination 
of the significance of the project, the level of action taken by the Department to provide 
information to the public at this point may range from comprehensive displays of the 
alternative proposals in local shopping centers and similar efforts prior to the public 
hearing to simple public notice with plans available for review and discussion at the 
local Resident Engineer's office. 

If a public hearing is held, the meeting similarly may range from a large gatheri ng in a 
public auditorium to a few persons in a county courthouse; or, if no hearing is needed, 
public participation may simply be a single citizen reviewing the plans with the Resident 
Engineer. Regardless of the magnitude or the simplicity of the public input, all the 
views expressed are considered by the Department and, in the case of projects of major 
impact, by the Highway and Transportation Commission before a decision is reached 
whether or not to proceed with the project. In many instances, the citizen has a 
similar opportunity at two points in the process, once when corridor alternatives are 
being considered and subsequently when final design features are being considered. 

At the project development stage, the Department's public hearing procedures are in 
accordance with FHPM 7-7-5 (See Appendix E) with the following exceptions: 

1. Maior Actions 

Approval by FI-YWA of the Final EIS or Final Negative Declaration Statement 
under the provisions of FHPM 7-7-2 will constitute location or combined 
location and design approval. Thus, Section 10 of FHPM 7-7-5 is revised 
as indicated_in Appendix E-1 for these projects. 

2. Non- Maior Actions 

a. Public Hearing Not Required: Approval of the PS&E package 
will constitute both location and design approval. 

b. Public Hearing Required: The provisions of FHPM 7-7-5 apply 
as written to these projects. 

3. The Certification Acceptance Plan applies to applicable projects. 



Local Gov.ernment Processes In addition to the citizen participation processes provided 
by the Highway and Transportation Commission and the Department, local governing bodies 
also provide the citizen numerous opportunities to participate in the development of 
transportation programs. These processes include: 

County Boards of Supervisors' Annual Road Hearings and Recommendations 
The boards of supervisors of the counties having roads in the State 
Secondary System are required by law to hold annual public meetings 
for the purpose of discussing with a representative of the Department, 
designated by the State Highway and Transportation Commission, the 
plans and proposals for the maintenance and improvement of the 
Secondary roads in the county. 

The meetings are conducted in a variety of ways depending upon the desires 
of the board. In every instance, however, the meetings do provide an 

opportunity for the citizen to hear, from the Department's Resident Engineer, 
the plans for improving the Secondary System within the county, and to 
express, both to the board of supervisors and to the Resident Engineer, his 
viewpoint on the adequacy of the plans. 

The law also requires the board after such meetings to make written 
recommendations to the Department of Highways and Transportation as 
to the expenditures of funds for road work, and the Department is required 
to follow such recommendations insofar as they are compatible with the 
Department's general plans and available funds. The Department is 
required to notify the board if the recommendations cannot be carried out. 

All of the comments made by the citizens at the public hearing and the board's written 
recommendations are considered by the Department in developing or revising programs 
for the Secondary roads in the county. Responsibility for the consideration of citizens' 
request and the board's recommendations in the development of programs for the 
county is assigned to the Resident Engineer. Responsibility for consideration of 
citizens' request and the board's recommendations in program development on a 
statewide basis is assigned to the Secondary Roads Engineer. 

City and Town Council Budget Hearings The requirements and the procedures for 
holding public hearings on city or town budgets vary, but normally the citizen is 
afforded an opportunity to express his views on any highway program or 

project which 
requires the expenditure of municipal funds. 

Without the council's resolution of approval committing municipal funds, the Department 
will not proceed with a project which is to be financed in part by the municipality. 



For projects not requiring financial participation by the municipality, the normal 
procedures are for the Department to request a resolution expressing the council's 
endorsement of the project. The council considers this request in an open meeting, 
and the citizen again has opportunity to make his views known. 

Some local governments have very comprehensive procedures for processing highway 
projects in conjunction with procedures of the Virginia Department of Highways and 
Transportation which add appreciably to public involvement at the local level. Such 
procedures are encouraged by the Department. Highway Project Processing Procedures 
used by the City of Norfolk are included in this document as an example. (See 
Appendix F. 

Urban Transportation Planning Process ("3-C" Process The Urban Transportation 
Process (Flow Chart No. 3) provides nnmerous opportunities for citizen input through 
public hearings and through surveys of citizens' needs. Furthermore, the service 
of local citizens on the "3-C" Technical Committee, "3-C" Policy Committee, 
Planning District Commission, Local Planning Commission and, of course, the local 
governing bodies also furnishes important citizen input to the development of urban 
transportation systems. See Appendix D for documentation of the citizen participation 
strategies endorsed by the "3-C" Policy Committees. 
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